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EPA REGION 9'5s MOTION FOR VOLUNTARY REMAND

INTRODUCTION

~ Region 9 moves for a voluntary remand of the Final Prevention of Significant
Detenaratton (“PSD") Perrmt issucd to the Desert Rock Energy Company (“DRECY} in
order to zliow Region 9 the opportunity to reconsider its actions on several issues before
the Environmental Appeals Board ("EAB" or “Board™)} in this matter. Region 9 submits
this motion m licu of 3 surreply bricf,  After revigwing the 1ssues in thrs matler and a
related EPA rulemaking addressing the PSD requirements for particular matter less than
2.5 mierometers {PMa ¢), the Admimstraloe’s office bas stayed a portion of the PM; s mule
applicable to this permit and requested that Region 9 reconsider several parts of iis
permitting decision for the Desert Rock Enerpy Facility ("DREF™). Given the number of
the 1ssuss 1 the appeal that Region 9 seeks to reconsider and the pnor withdrawal of a
portion of the permitting record by Region 9, a complele remand of the Fmal PSD
Permit and administrative record will promote cfficiency in the Agency’s decision-

making and potcntially cnable Rogion 9 1o reselve several disputed issues.



BACKGROUND AND SUMMARY OF ISSUTES

Region 9 issucd a final PSD pemmit to DREC on July 31, 2008, Four Petitions
for Review and one Amicus Bref were filed at various times until Qctober 2008, Region
9 submitted its Response Brief on Januwary 8, 2009, responding to all issues raised in the
Petitiong except the issue of whelher the permit must contain an emisgions limit for
carbon dioxide. On the latier issuc, Region 9 withdrew the portion of the PSD peomit’s
Response to Comments that explained the Region’s basis for not evaluating carbon
dioxide cnissions in the BACT analysis.” DREC and Dine Power Authority (“DPA™
also filed briefs responding to the Petitions on January 8, 2009, Pursuant to this Board’s
Order dated Fanuvary 22, 2009, and subsequent extensions, Petitioners filed Reply Briefs
on February 20, 2009, and DREC and DPA filed Sumeply Brefs on March 21, 2009,
Additional parties also filed amicus briefs.

Petitioners i this case have raised multiple issues for consideration by the Beard.
For ¢xample, Pelitioncrs have alleged ervor in various aspects of the Best Available
Control Technology {("BACT™) and air quality analyscs supportimg the permit, and they
also vajsed concerns about the integration of the PSD penmitting analysis with reviews
required under other laws. The BACT issues include the use an ermissions limitation for
particular matier less than 10 micrometers (“Ph.o") as a surrogate or a PM; s limitation,
the Region’s decision not to identify a coal-gasificalion process catled megrated

gasification combined eycle {"IGCC™) technology 2s an option at Step 1 of the BACT

' Region 9 published a public notice on January 22, 2009 requesting comments on
a revised Statement of Basis addressing this issue. The public comment period on that
portion: of the PSD permitting decision closed on March 25, 2009,



apaiysis, and the impact of the case-by-case Maximum Achtevabie Control Technology
(“MACT™) analysis for hazardous air pollutant on the BACT analysis for pollutants
regulated under the PSD program. The air quality issues involve concemns regarding the
record demonstrating compliance with the National Ambienl Air Quality Standards
{*“NAAQS™ for PM. s and ozone, and the PSD permit ingrements for sulfur dioxide.
Other i1ssues in this matter concarn the timing of the final P80 pormitting decision in
relation to 2 consultation under section 7(aX2) of the Endangered Species Act and the
case-by-case MACT analysis under section 112(g) of the Clean Air Act. In addition, the
Petitioners have questioned the sufficiency of the addinena) impacts analysis for the
DREF, which includes an analysis of impacts on soils, vegetation and visibility.

On March 13, 2009, this Board pranted Region 9's request to file a Surreply Brief
by April 27, 2009 n order to afford EPA officials appointed since the recent Presidential
inauguration an adeguate opportumty to consider the issucs rased in this appeal and the
positions previously advocated by EPA offices in briefs to the EAB. As discussed in
Repion 9°s request fur an exiension 1o file a surreply, on Janwary 26, 2009, Lisa P.
Jackson was sworn in as the Agency's Administrator alter the inguguration of President
Barack H. Obama on January 20, 2008 Sinece that time, the Administrator and her
advisers have been reviewing many of the Agency’s policics under the Clean Air Act and
other statutes.

As part of this review, on April 24, 20040, the Administrator issued a stay of a
regulation addressing the PSD requirements for PM; ¢ that Region 9 applied in this
action. Letter from Lisa P. Jackson to Paul R. Cort, Earthjustice (April 24, 2009)

[Exhibit A). Spceificaily, the Admimstrator granted a petition for reconsideration and a



request for a stay of the “grandfathering” provision adopled as part of the Agency’s
rulemaking entitled Implementation of New Source Review (NSR) Program far
Particulate Matter Less Than 2.5 Micrometers, 73 Fed, Reg. 28321 (May 16, 2008). In
this action, EPA adopted 40 C.F.R. 52.21(i)( 1 ){x1), which authorized EPA Regions and
delegated state permitting authorities to continue using Phy as a surmogale to comply
with the PSD requirements for PM; s for certain PSD} permit applications that were
pending at the tme. Except for these grandfathered PSD permit applications, in the May
16, 2008 notice, EPA otherwise ended use of the surrogate policy under the Federal PSD
program reguiations at 40 C.F.R. § 52.21. In her letter granting reconsideration of pars
of ths rele and staying 40 C.FR. § 322103 1 ){x1), the Admmstrator stated that EPA
intends to propose repeahing the grandfathening provision because it was not adopted with
proper nelice and an opportunity for publie comment and is na longer substantively
justified. Region 9 relied on this grandfathering provision to support issuing its final
perrnit demision based on a showing that Desert Rock's emissions would not cause or
contribute to a violation of the PM,, NAAQS, with no comesponding analysis with
respect to the PMa : NAAQS. AR 120 at pp. 76-77.

Furthermore, in conjunclion with the ongoiny consultation under section 7ak(2)
of the ESA regarding the Descrt Rock project, the United States Fish and Wildlife
Service (“FWS™) informed Region 2 on February 26, 2009 that it has “determined that
metcnry may be adversely affacting the [endanpered] Colorado pikeminnow, as well as
contrbuting to numerous fish ¢consumption advisonies on the Navaje Nation, Anzona,
Colerado, Utah, and New Mexico.,” Letter from Wally Murphy, FWS New Mexico

Ecological Services Field Office to Deborah Jordan, EPA Region & Air Division Director



(Feb. 26, 2009) [Exhibit B]. Tn addition, the FWS said “aunospheric deposition of
mercury with subsequent transfer is belicved to be one of the most significant leading
pathways to the mercury content of piscivorous fish.” fil. The FWS indicated that it was
considering “sources and deposition of mercury™ and “source-attribution informaticn
regarding atmospheric deposition and transport”™ to determine potential effects to
endangered species. The proposed Desert Rock project is among the sources of mercury
under consideration by the FWS. Although DREC has provided various estimates of its
potential mercury emissions, DREC has not submitted its application for 2 case-by-case
MACT determination under section 112(g) of the Clean Air Act.  This application, when
submitted, will provide a more definitive analysis of mercury emissions and potential
reductions. Thus, the precise amount of mercury emissions that would be added to this
area from the Desert Rock projeet remains uncertain at this time.

Afer reviewing the issues before the Board in this matter during the 43-day
period of extension granted by the Board, the Administrator’s office has requested that
Region 9 reconsider its permitting decision with respeet (o the following issues: (1) the
use of PMp as a surrogate to satisfy the PSID requirements for FM; 5; {2) the
consideration of inteprated gasification combined cyele (1GCC) in the BACT analysis;
(3) the issuance of the final permit decision before completing the consultation under
seetion H(a)2) of the ESA; {4) the issuance of the final PSD permit decision before
completing the case-by-casc MACT analysis for hazardous air pollutants under CAA
section 112(g); and (5} the sufficiency of the additional impacts analysis for the DREF.

Region 9 respectfully requests that the Board remand the Final PSD Permit and

administrative record for reconsideration and development of additional information by



Region 9. In the altemative, EPA requests this Board to withdraw or amend its Order
dated Janvary 22, 2009 granting review of the pending Pelitions for Roview so that
Region 9°s Air Division Director can withdraw the Final PSD Permit pursuant to the
authority s¢t forth in 40 C.ER. § 124.19(d).

ARGUMENT

A, The Board’s Regulations and Administrative Efficiency Support Remanding
the PSI) Permit for EPA to Reconsider Important Policy Matters.

The regulations at 40 C.F.R. §124.19(d) provide that the Regional Administrator
may withdraw a PSII permiting decision 1o reconsider the decision or 13sue a new dmft
P50 permit until such timc asl the Board “grants or denics ceview.™ This regulation
allows a Regional Administrater to reconsider policy decisions or comect emors in its
~ permit, Furthermore, in promulgating 40 C.F.R. Part 124, EPA stated that “raost permit
conditions should be finally determined at the Regional level” and therefore the power of
review will only be employed “sparingly.” See 45 Fed. Reg. 33,412 (May 19, 1980);
accord fn re Zion Erergy, LLC 9 EAD. 701, 705 (EARB 2001). Accordingly, the
Board typically defers o regional ﬁc:milting althontics 1n ils review of permit appeals,
especially on matiers of a technical nature. See, e g, In re Three Mountaie Power, LLO
10 EAD, 39, 54{EAB Z00H ).

To promole cfliciency in resolving permil appeats, the Board has adopled a
practice of resciving the majority of its cases bascd on the petitiones™s bricl and the
permitting authorily's response without ordedng further bricfing. EAB Practice Manual
at 30-31. This means that the Board issues its final decision on the merits of the
arguments simultancously with pranting or denying review. However, the Board may

instead grant review, establish a briefing schedule, notify other interested parties of the



opporlunily to file bricfs, and then issve a decision based on the petition as well as the
later Rled briefs. fd at 30.

In this casc, the Board issucd an Order on January 22, 2009, granting review and
ordering further bniefing. That Order, however, did not provide any decision on the
merits of the arpuments presented in the Petitions for Review., Had the Board not
granted review, Region 5's Air Division Director would have had the authority to notify
the Board of a decision 1o withdraw the PSE permm for further consideration pursuant to
40CFR. §124.19d).

The regulations, EAB Practice Manual, and EAB precedent have not established a
procedure for the Agency to reconsider its permitting decision after the Boand has granted
review but before il has reached a final decision on the merits of the arguments. A
review of [ederal case law, however, strongly supports granting valonkary remand m such
a case. Ias generally within the court’s equitable power to remand an agency decision
for reconsideration withaot completing judicial conswderatton when the agency has so
requested, See, e.g., Ford Motor Co., v. NLRE, 305 U5, 364, 373 (1939); Loma Linda
Univ. v. Schweiker, 705 F.2d 1123, 1127 (9th Cir. 1983). A voluntary remaril prometes
the fundamental principle that “[a}dministrative agencies have an inherent authority to
reconsider their own decisions, since Lhe power to decide in the first instance carries with
it the power to reconsider™  Trujillo v. General Elec. Co., 621 F. 24 1084, 1086 (l{]”‘ Cir.
1980 (citing Afbertson v. FCC, 182 F.2d 397, 3199(D.C. Cir. 1950)). Jjudicial economy
is also promoted by allowing an ageney to reconsider its decision if there are new facts,

additional record material or evelving agency policy. See Etnd Corp. v, Browner, 989



F.2d 522, 524 & n. 3 (D.C. Cir. 1993} (allowing EPA’s opposed motion for voluntary
remand).

Some courts have noted that *[t]he more complex question, however, involves a
voluntary remand request associated with @ change in agency policy or interpretation.™
SKFUSA Ine. v U S, 234 F3d 1022, 1029 {Fed. Cir. 2001}, Where the change in
agency policy or interpretation 15 one to which the Ageney 18 afforded deference, the
vohimtary remand is appropriate.  The SKF court stated:

Where there is no step one Chevron 1ssug, we believe a remand to the Agency 18

required, absent the most unusual circumstances verging on bad faith, Under

Chevron, agencies are entitled to formulate policy and make rules ‘to fill any gap

left, implicitly or expheitly, by Congress.™
fd. at 1929-1030 {citation to Chevren omitted). This practice allows the agency “to
assess ‘the wisdom of its policy on a continuing basis.”™ &€ at 1030 (quoting Chevron).
Thus, voluntary remand 1s favored because “[u]nder the Chevron regime, agency

discretion Lo reconsider policies does not end once the agency action is appealed.” &

RB. Region 9 Seeks to Recomsider Several 1ssues in this Appeal Based on Recent
Developments.

Based on the issues discussed below, Region 9 requests that the Board issue a
complete remand of the Final PSD Permit and administranive record 1o enable the Region
to reconsider several important policy issues and 1ake further action 0 request additional
information from the applicant and DPA, Given the number of issues pending in this
appcal that the Region seeks to reconsider, it is most efficient at this point for the Board
to remand this entire maticr back to Region 9 so thal the Region may cnsure consistency
between all permit conditions and the record in this matter after reconsidenng the 1ssucs

discusscd below.



1. Region 9 Requests the Oppertunity to Reconsider its Decision to
Satisfy the PSD Reqguirements for PM:s By Using PM,¢ as Surrogate.

Due to the stay of 40 C.F.R. 52.210) 1 }{x1} that the Administrator signed on April
24, 2009, Region 9 requests the opportunity to reconsider the adequacy of the Final PSD
Permit and administrative record in demonstrating compliance with the FSD
requirernents {or PM; 5 applicable under 40 C.ER. § 52.21. Given the Admimstrator’s
statcd intent to propose repealing the grandfathering provision, it now appears unlikely
thal the current administrative record will be sufficient to establish compliance with the
PSD requircments for PM: 5. Thus, Region 9 needs to consult with DREC regarding
additional analyses necessary to demonstrate that the source will not cause or contribute
to a viglation of the PMa s MAAQS and to eslablish a BACT emissions limitation for
PM; 5 inthe permit. Therefore, Region 9 requests a veluntary remand so thal it may
reconsider its approach for demonstrating that this permit complies with the PSD
requirerﬁenls for PM: < applicable under the existing regulations.
2 Hegion 9 Requests the Opportunity to Reconsider its Decision to Issue
the Final PSD Permit Prior to Completing Conszltation Under the
ESA and Prior 1o Considering a Case-By-Case MACT Seandard for
Hazardous Air Pollutants.
As discussed in pror bricfs submitted in this matter, Region 9 issued the Final
PSD» Permit belore the Ageney had completed the consultation reguired under Seetion
F(a)(2) of the ESA or the review required under section I 12{g) of the Clean Air Act fora
case-by-case MACT determination. Wilh regard to the ESA. Regian 9 included a permit
condition prevenling commencement of construction until completion of the ESA

process, mchiding completion of consultation with FWS. Region 9 also communmicated in

the record ifs commitnrent to completing the section 112{g} determination before actual



construction begins. Region 9 indicated that it could, if necessary, adjust the PSD permit
crms based on these additional reviews of the projeet to address any conclusions from
the ESA consultation or address any inconsistencies with the PSD pertmit terms and the
control methods required under the distinet requirements of section 112{g) of the Cle:.an
Alr Acl, AR 12028 172, AR 121 at 22-23.

Since July 2008, a Biological Assessment prepared on behalf of the Bureau of
Indian Affairs {(“BIA™) has been submitted to FWS as part of the ESA consultation
process. The Biological Agsessment did not profect thar mercury emissions [rom the
Desert Rock project would likely adversely affcct any listed fish species. However, the
FW3 has stated in a letter to Region 9, dated February 26, 2009, regarding the Desert
Raock project ESA consultation that its own analysis has led it to determine that mercury
cmissions may be adversely affecting the endangered Colorado pikeminnow, as well as
contnbuling to nuincrous fish consumption advisories in the Four Corners area. Mercury
cmissions therefpre appear to be a significant concem to FWS in the context of the Desert
Rock project ESA consultation.

At the time the permit was issued in 2008, Region 9 did not have a clear
indication of the nature of the FWS's concems about project impacts on endangered
species associaled with mercury and it was thought that the information before Region 9
was adequale. Howoever, the concerns expressed in the Febroary 20089 FWS letter have
increased the likelihood that the ESA consultation will lead to an amendment 1o the
permil application or a modification of the PSD permit terms as a result ol the increased
potentizl that a project modification will be needed to address ESA concemns,

Furthcrmore, while the Biological Asscsstnent includes assurnpions about the mercury

10



emissions from the project, additional detail about the amount and nature of those
emissions will be provided when EPA receives an application for a case-by-case MACT
determination with a proposed level of mercury control and information about the
mercury conteol cquipment, See 40 C.F.R. § 63.43(e). The spplicant has yet to submit
such an application.

In consultation with the Administrator’s office, Region 9 has concluded that these
associated issues -- the FWS's stated concems, the impheations of additional mercury
cmissions in an area serving as critical habitat for fish species listed as endangered under
the ESA and already subject to numerous fish consumption advisones, and the inter-
relatedness of the case-by-case MACT determination with analyses conducted pursuant
to the ESA consultation -- are of sufficient impertance to reconsider Region %°s decision
to conduct the PSD permit review, ESA consultation, and section 112{g) review on
separate timetables. Region 9, therefore, requests that the Board remand the permit te
Region 9 so that it may coordinate the completion of these processes in light of recent
developments.

a. ESA Considerations

In hight of the concerns expressed by the FWS regarding mercury cimissions, and
after further reviewing the EAB's mdeck-£Efwoead opinion and a more recent EAB Order
in angther matter, Region 9 believes it is no longer effictent or prudent under the
circumstances sumrounding this permit to request that the EAB proceed wilh its review of
this pormil prier to the conclusion of the ESA consultation covenng the permit. Region 9@
daes not helieve there 1s any ESA or other legal deficiency in the pennit condition that

ensured construction would not commence until the ESA process concluded. However,

11



the Region has concluded that it 15 no longer advisable to proceed with a PSD permit
conlamming such a condition under the circuemstances of this case,

In the fndeck-Elwood matter, both the EAR and the EPA program office noted
that any necessary ESA consultations should “ordinanly” be concluded prior to issuance
of the final federal PSD permit by the EPA Region or delegated state acting on EPA’s
behalf, but the EAB still found that EPA could proceed with issuing a *final™ permit prior
to completion of such a consultation, so long as the Agency still had the opportunity “to
analyze the situation and, as necessary, specify proteclive condilions for inclusion in the
permit.™” fn re indeck-Elwood LLC. PSD Appeal No. 03-04, slip op. at 113 {EAB Sept.
27, 2000), The Board then found that because finalivy of the fmdeck-Efwood permit was
pastponed pending the cutcome of the EAB appeal, EPA retained sufficient authority to
make any changes 1o the permit that mipht be neeessary ag a result of the ESA
consultation. Accordingly, the Board determined that the completion of the ESA
consultalion duning the course of the permit appeal sabsfied ESA legal reguirements. fd.
at 114 For the Desert Rock permit, Region 2 relied on this part of the ndeck-Eiwood
decision, among other things, to support issuance of a final PSD Permit prior to
completion of the ESA consoltation. Under the circumstances existing in July 2008, EPA
Eegion 9 concluded that the need 10 resolve litgation under the Clean Air Act conceming,
the timing of the PED permit decizion outweighed the advantages of completing ESA
consultation prior to a fina! permit decision. As described above, in an effort to satisfy
ESA legal requirements, the Region included a condition in the permit prohubiting any
on-the-ground impacis peading conclusion of the ESA process. FSD Permit AZF (04-01,

Condition 1TA.

12



In its Indeck-LEiwood decision, the Board noted that addressing ESA
considerations early in the permit review process would provide EPA with “more
flexibility to make, and to implement suggested ESA-related modifications™ in the final
permmit. Indeck-Flwoaod, stip oy at 111-12 {internal gquonations omitted). In the deesion,
the EAB further observed that information generated dunng the ESA process could be
used “‘as part of the record supponing the pemil decision,” ensuring that ESA-related
mformation that is alse relevant ta other aspects of the PSD permutting analysis, such as
the BACT determination or lhe soils and vegetation analysis, would be available to
protect against permitting decisions based on inadequate information. o at 112, Finally,
the Board noted that early resolution of ESA obligations would be advantageous to
permitt applicants, avoiding a disconnected process that might cause delays in the
permitting or appeal action. fd at 112t 153

In & separate matter mvoelving a permil for a Shell Oil project on the outer
continental shelf, EPA Region 10 incloded a condition on GSA commphance similar to the
one contained i the Desert Rock permit {OCS Minor Permitt No. R10OCS-AK-07-01,
Condition 28). That permit was also appealed 1o the EAB. An Order by the EAB in that
Case iﬁplicd that Region 10°s approach of issuing the final permit conditioned on
subsequent completion of the ESA process could introduce uncertainties in the permit
appeal process that could result m delays in issuance of an eftective permit. The Board
noted that because the provision contained in the Shell pennit may have allowed for
almost any permit conditton to be modified to address the oulcome of the ESA

consultation, including conditions alrcady subject (o the EAB appeal, it was unclear
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whether the permit was ripe for EAB review. See Order Requiring Clarification, fr Re
Shell Offshore Inc., OCS Appeal Nos. 08-01, 08-02, & 08-03 (Aug. 19, 2008).2

Similarly, in the context of the Desert Rock permit appeal, Petitioners have raised
concems regarding potental mefficiencies and wasted efforts should the EAB process an
appeal of a “Minal” permit that remains conditionad upoen, and subject to moedification
based an, the outcome of an ongoing ESA consultation process. See, e.g., State of New
Mexico’s Petition for Review and Supplemental Brief {fled Oct. 2, 2008) at 17-18. This
concern raises the same potential inelficieneics implied by the EAR in it Order
questioning the rpeness of the Shell permit.

{tiven the FWE"s concern about mercury emissions in the context of the ESA
consultation for the DREF, Region 9 now beheves that the possibality of the necd for
project modifications te address ESA concemns has increased.  Although, pursuant to
section JT12(b)EY of the CAA, herardous atr poliutant emissions are not addressed in PSD
permits, the effects of such emtssion may nevertheless be considered effects of the PSD
permit authonization under the ESA. ESA-rclated project modifications have the
potential to affect EPA's PSD permit requirements for the DREF through (1) potential

project changes that may affect EPA’s BACT determination; (2) potential project

% In the Shell matter, Region 10 did not ulumately need to address the Board’s questions
regarding ripeness because the ESA consultation on that action was completed prior to
the deadline for the Region’s response 10 the EAB Ocder. With regard to Desert Rock,
irrespective of any polential ripeness issuc — the merits of which are not addressed in this
Muotion — Region 9 has determined as a malter of policy that the circumstances warrant
sccking a voluntary remand to allow the ESA process to conclade, thus avoiding any
potential wasie of resourees or duphicative efforts should the permit conditions or permit
application ultimately change.

14



changes not associated with BACT that nevertheless may result in amendments 1o the
applicant’s PSD permit application; * ar (3) both of these considerations.

Uncertainties surrounding the ultimate PSD permit requirements for the Desert
Rock facility therefore raise questions regarding the uttlity of the expenditure of
resources toward finalizing the PSD permit or processing an appeal priet to conclusion of
ESA compliance, At this point, Region 9 believes it would be an inefTicient use of EPA
resonrees (including EAR resources) (o procesd with permitting in a manner that may
effectively require portions of the permit to be subject to public comment and appeal o
the EAB twice ~ once before the ESA consultation is complete and once again if permit
requiretments are changed as a result of the completed consultation. Thus, Region
requests that the Board remand this matter so that Region 9 may consider Lhe issoes
raised in the ESA consultation before finalizing the PSD permit and proceeding with any
review by the EAB.

b. Section F12(g) Considerations

Although the PSD permitting requirements are distinct from the requirements to
cstaldish limitations on hazardous air poliutant (HAPs) under section 112 ol the CAA,
Fegion 9 recognizes that there 15 likely a benefit to completing BACT determinations
under the PSD permitling program at the same fime as seclion 112(g) case-by-case
MACT detenminations for HAPs. In addition, because determining the precise mercury

crmssions levels from the Degert Rock project may inform analysis and decision-making

* Permit applicants may, for instance, agrec o amend permit applications as @ mechanism
for providing their formel agreement 1o adhere o reasonable and prudent measures 1o
minirnize the impacts of incidenial takc or to pursue reasonable andd prudent alicmatives,
developed through ESA consuliation, to avold jeepardy or the destructton or adverse
modification of critical habitat.

15



relevant to the ESA consultation process, Region 9 prefers at this point to realize the
henefits of completing all related processes on a coordinated tmetable,

Consistenl with recent case law interpreting section 112, case-by-case MACT
determinations must include an exarmination of all factors affecting emissions, including
control technelogy. While multiple factors are considersd, both BACT and case-by-case
MACT determunstions involve an evaluation of emission control methods, and the
control approach chosen under one program may well have an cifect on the appropriate
control approach chosen under the ather program.

Region 9 initially concluded the administrative record did not demonstrate that
coordination of these reviews was necessary or that conducting the reviews at different
times would significantly compromise either action. However, based on the current
circumstances and further consultation with EPA headquarters staff, Region 9 recognizes
that conducting these reviews simultaneously is preferable to ensure consistency between
the two analyses and promote efficiency in permil processes.  While there remains
uncertainty over the interaction of the PSD BACT and case-by-case MACT requir&ments,
Remon 9 has been persuaded that there is a greater likehihood of an overlap than
previously understood.  This justifics taking greater carc to ensurc that the PSD permit
conditions are coordinated with the case-by-case MACT analysis.

A determination that a specific method of emission control is BACT or MACT
for the same source under either program may result in changes to a source’s desigh ot
operational parameters, and these changes in tum may have an effect on the method of
cmissions control chosen under the other program. In some cases, whatl may constitute

MACT for a particular source will result in co-control of nonhazardous poliutants to as
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great a degree as, or preater than, what a BACT analysis might lead to, while in others,
MACT-level emission reduction practices could bave a significant impact on the
efficiency of certain control options under consideration for BACT, thos changing the
ountcome of a BACT analysis. For instance, a BACT analysis for sulfur dioxide may
result in one level of control absent MAUT constderations, but a 112{g) MACT s1andard
for hydrogen chloride could result in a more stringent level of control that could conflict
with or supersede the BACT conmirol strategy. Similacty, MACT [or emissions of
mercury could impose additional control requirements that may not have been planned
for during the BACT analysis process. Conversely, controls that are required to meet a
BACT limit for a critena pollutant may also meet or help to meet a MACT Emit for one
ot more HAPs. For example, a BACT limit for sulfur dioxide (“SO,2™) might help a plant
meet a MACT level for acid gas HAPs. Evaluating these control approaches logether
should result in a more cfficient planning and petrmtting process, and may even result in
one contro! strategy that meets both requirements.

Although this 15 not a mandatory requirement under EPA regulations at this time,
federal PSD and section 1 12{g) regulations do not preclude Region 9 Fom completing a
PSD BACT analysis al the same time as a case-by-case MACT analysis and coordinating
these analyses. For the reasons discussed above, Region 9 requests a volunlary remand
s0 that 1t may integraie the two analyses 1o the extent possible, while also being careful 1o
recognize the distinet legal standards that govemn each determination. Such integration
can minimize disputes over the establishment of appropriate methods of emissions
controd and assaciated emissions hmits and can also save additional time if the processes

for establishing the limits are coordinated.

17



i Region ¢ Requests the Opportunity to Reconsider its Decision to Issoe
the Final PSD Permit Without Considering Integrated Gasification
Combined Cycle Technology in the BACT Analysis.

At the time of its Final PSD Permit issuance and in its Response Brief on appeal,
Repion 9 determined that it was precluded under headquarters policy from evaluating
IGCC technology as part of BACT analysis for this facility. Region 9 has consulted with
the Admmistrator’s office during the 45-day extension the Board granted in this matter,
Administrator Jackson does not support a policy that would preclude permitting
authoritics from exercising their diseretion to evaloaie this option. While the Agency has
not previousiy required consideration of IGCC in the BACT analysis for such sources,
permitting authorities conducting a top-down BACT analysis as part of the review of an
apphcalion to construct a new coal-fired electtic generating wnit have the discretion undet
existing EPA interpretations to list IGCC technelopy as a potentially applicable control
lechnique at Step 1 of the analysis and complete the remaining steps of the top-down
process. Therefore, rather than continue to contest this issue on appeal, Region 9 prefers
at this pomnt to reconsider the scope of its BACT analysis for this facility.

The administrative record for the Final PSD Permit shows that Region @ initially
requestcd information frem the apphicant regarding I1GCC technology.  The applicant
submitted two reports in 2005, AR 27; AR 34, After December 20035, Region 9 did no
pursue the analysis of 1GCC before making its Final PSD Permit decision.

At that time, EPA headgquarters began expressing the view that IGCC technology
necd not be listed at step 1 of a BACT analysis for a coal-fired generating unit on the
rrounds that this technology would lundamentatly redefine such a source. EFA [irst

communicated this view in a December 13, 2005, response from the Dirccler of the
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Office of Air Quahity Planning and Standards to an inguiry from a consulting [imm in
Colorado. In an agreement to settle litigation over this respanse, EPA clarified that the
December 13, 2005 response was not a final agency achon and had no legally binding
effect. Settlement Agreement and Notice of Consent to Settlement Agreement, NRDC v.
EPA, Case No. 06-1059 {D.C. Cir, 2006}, 71 Fed. Reg, 61771 (Oct. 19, 2006).

MNevertheless EPA conlinued to kold the view reflected in the December 2005
letter and elected not to inelude the 1GCC option in advanced steps of the top-down
BACT analysis for a permit issued by Region 8 to the Deseret Fower Electric
Cooperative In August 2007 and the Desert Rock permur at 1ssuc 10 this case, The EAB
remanded the Deseret Power permit to Region § for further analysis on other grounds in
Novernber 2008, frr res Deseret Power Electric Conperative, PSD Appeal No, 07-03
(EAB Nov. 13, 2008). As a resuit of the EAB’s order in the Deseret matter and this
appeal of the Desent Rock permil, nerther of these permitting decisions has become final
or effective. Under 40 C.F R. 124190, {inal Agency action does not oscur on permits
appealed 1 the EAPR untif the EAR 1ssues a decision denying review, the EAB issues a
decision on the mernits of an appeal withowt a remand, or remand procecdings arc
completed.

The Admintstrator and EAB have penerally recogmized that the decision about
whether ta inglude a lower potluting process m the list of potentially-applicable control
oplions compiled al Step | of the top-down BACT analysis is a matter within the
discretion of the PSD permitting authernity. See, e.g.. In Re Knauf Fiber Glass, 8 ELAD.
121,136 (EAB 1999Y; In the maticr of Hawaiian Commercial & Sugar Co., 4 E.A D, 95,

100 & 0.2 (EAB 1992); In the Matter of: Old Dominton Efectric Cooperative, Clover,
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Firginia, 3 EAD. 779, 793 (Adm'r 1992). In the Mawaiian Cammercial case, the Board
wrote that “the permitting aotherity is entitled to wide latitude in how broad a BACT
anatysis it wishes to conduct.™ 4 E.A.D. at 100. Furthermore, in the Knauf Fiber Glass
miatter, the Board observed that “[t]he pemitting authority may require consideration of
alternative production processes in the BACT analysis when appropriate.™ 3 E.AD. at
136,

Under EPA’s eslablished interpretation of the Clean Air Act, PSD permitting
authorities have some discretion 1o 1dennfy the circumstances under which they may or
may not eliminate irtherently lowser pollutant processes from consideration in the BACT
analysis on the grounds that such an option would fundamentally redefine the proposed
source, Individual perrmitting authontics have the diseretion to conduet a broader BACT
analysis that reflects consideration of alternative production processes when appropriate.
See, In Re Knauf Fiberglass GmbH, 8 E.A.D. at 136, For example, the Illinois EPA
elected 1o evaluate IGCC in the BACT analysis for the Prainie State facility while at the
same time determining that it was not necessary to make the applicant evaluate using an
alternative source of coal because thal option would fundamentally redeline the
applicant’s proposal to construct an electric generating unit on the same site as a
dedicated 30-year supply of coal. fn re Prairie State Generating Company, PSD Appeal
No. 05-05, ship op. at 35-36 (EAB Augp 24 2006}

Region 915 not seeking to change EPA's longstanding policy that the BACT
analysts should not be used (o fundamentally redetine the proposed source and the
Agency’s interpretation that the Clean Air Act provides some discretion for a permitling

authority to decline to evaluate such oplions in detail as pari of the BACT revicw.,
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Rather, in the case of this permit application, Eegion % prefers at this point to reconsider
its decision not to evaluate IGCC as a BACT option for this project.

Technology that enables the United States to use its appreciable reserves of coal
in an environmentally sustainable manner 15 crtical to achicving the goals of the PSD
Program and maintaining compliance with the NAAQS by reducing conventional air
poliutants. The thermal performance of IGCC technology fefficiency and heat rate) is
better than subceritical and comparable to supercritical pulverized coal plants in
commercizl operation today. [GCC can also produce better environmental performance
in other ways. For example, today's WGCC facilities are projected to crmt half the entena
polliztant emissions (e.g., nitrogen oxides, sulfur dioxide, and particulate martter}, use hall
as much water, and preduce only 50 percent as much solid waste when compared (o
conventional coal electric generating units. However, use of IGCC technology generally
requires higher capital mvestments than conventional subentical and supercnotical
pulverized coal plants, *

Considenng KoCC beyond step 1 of the top-down BACT analysis does not
necessarily require selection of [GCC as BACT in any particalar permit review ot
preclude climination of the IGCC technology at steps 2-4 of the top-down process.
However, based on the Administrator’s clarification that perminting authoritics have

discretion in this arca, Region 9 secks 10 more theroughly consider PSD in the BACT
analysis for this new ¢oal-Gred electnic generating unit so that [GCC can compete on a

level playing field with other coal-fired power generation technologies, creating.

4 4L

Final Repor, Environmental Footprints and Costs of Coal-Based Integrated
Gasification Combined Cyclc and Pulverized Coal Technologies.™ EPA-430/R-06/006,
July 2006 at ES-2; Cost and Performance Baseline for Fassil Encrgy Planis Desk
Reference, DOE/METL-200T/1282 May 2007,
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incentives for improving the environmental performance and reducing the overall cost of
future coal-fired power generation technolopics.

The EAB recently addressed the analysis that a permittiing autherity should
complete in assessing whether an ophion would redefine the proposcd scurce. Prairie
State Generating Company, slip op at 35-36. As discussed in the Prairie State decision,
“the permit 1ssucr must discern which design elements are mherent 1o [the applicant's}
purpose, articulated for reasens independent of air qualily permitting, and which design
elements may be changed o achueve pollutant emissions reductions without distupting
the applicant’s basic business purpose for the proposed facility.” fd. at 30. Aithough
therc arc sigmficant differenees in the cquipment design between IGOC and ather coal-
fired electric generating technologies, this factor alone need not be dispositive if the
record shows that the IGCC process would not fundamentally change or disrupt the
applicant’s purpose for constructing the proposed source. Since the EAB rejected the
view that an electric pencrating facility’s purposce must be viewed as broadly as “the
production of electricity, from coal,” {4, at 32, the fact that IGCC technology uses the
same fuel {coal) o produce the same ond praduct (electmeny) is not necessarily
dispositive either. The EAB has recognized that it is appropriate for a permitting
authority to “distinguish between electric generating stations designed to function as
‘base load® facilitics and those designed to function as *peaking’ facilities, and that this
distinction affects how the facility is designed and the pollutant emissions control
cquipment that can effectively be used by the facility.” /4. (ciling fn re Kendalf New
Centwry Dev. 11 E.AD. 40, 50-32 & n. 14 (EAB 2003)). Furthermore, the EAB has

reasoned that, “when evaluatmg a permic applicant’s assertion that a design element 18
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fundamental, the permit issuer should consider whether the facts underlying the assertion
are better considered within the framework of steps 2 through § of the top-down methed,
rather than grounds for excluding redesign at step 1. FPrairie State, stip op. al 30 n. 23,
For example, the EAB noted that “cost savings generally is not a suflicient purpose or
objective that would justify treating a design element as basie or fundamental’” because
cost1s & factor at Step 4 of the BACT analysis. Jd Likewisc. the EAB said that “the
business objective of avoiding nsk asscoiated with new, innovative or transferable
control techiologies is not treated as a basic design element, but instead is considered
under step 2 of the top-down method.” fd. Thus, permiting autheritics should consider
all such factors based on the record in each case when assessing whether the IGCC
technogy would lundamentally alter the putposc that the permit applicant seeks to
achieve with its proposed source or the basic design of the facility. See fn re Northern
Michigan University Ripley Heating Plane, PSD Appeal No. 08-02, slip. op. at 20-28
(EAB Teb. 18, 2009} (finding inadequate record support for conclusion that an option
would redefine the propascd seurce).

EPA Region 9 seeks a voluntary remand in this matter so that it may reconsider
its decision to exciude 1GCC from further analysis in the top-down BACT review for the
Desert Rock project with these Factors m mind.

4. Region 9 Requests the Opportunity to Reconsider its Decision to Issue
the Final FSI} Permit Based on its Additional Impacts Analysis.

Finaily, the additional impacts analysis supporting the Final PSD Permit relied
heavily on an analysis based on the EPA’s 1980 document entitled “A Screening
Provedure for the Impacts of Air Pollution Source on Plant, Soils, and Animals.” AR

120 at 150, After further review of the EAB’s analysis of this document in the fadeck-
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Ehwogd marter, Region 9 has been persuaded that additional evaluation of site-specific
conditions is wammanted 1o strengthen compliance with section 52.21{a) of the applicable
regulations. |

As the EAB observed, the screentng method that was issued in 1980 for assessing
impacts to eoils and vegetation (“Screening Procedure™) has limitations. In particular, the
analysis provided in the Screening Procedure may, in some cases, be mcomplete and
preliminary, and may not provide definitive results. The guidance can only be used to
sereen for potential effects caused by concentrations of the pollutants in the ambient air
for only seven pollutanis beeanse, at the tme the gudance was developed, there were
only sufficient data for those seven pollutants {sulfur dioxide, ozone, nilrogen oxide,
carbon monoxide, sulfurie acid, ethylene, and flucrine). Ferthermore, the EAB observed
that “‘the species sensitivity data in the 1980 Screening Procedure are [close to thirty
years old] and primarily rely upon crop and trec species, not other native spectes.”
Indeck-Elwood, slip op. at 45,

In addition, the EAB discussed that the 1980 Screeming Procedure 15 not the most
recent puidance by the Agency with respect to the additional impacts analysis and
appeared to adopl many of the principles reflected in the 1990 Diralt NSR Workshop
banual. The NSR Workshop Manual states that with respect to the soils and vegetation
analysis, such analysis “should b based un an inventory of the soils and vegetation vypes
found in the impact area™ fhdeck, slip op. at 46, This “inventory” is a “list of the soils
and vegetation types indigenous to the impactarea.” fd The inventory “may be

available from conscrvalion groups, State agencizs. and umiversities,” and “should
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include all vegetation with any commercial or recreational value.” /d. The Board noted
an ¢xarmple in the Manual that suggests the applicant should:

determine the sensitivities of the plant specics listed in the inventory to the

applicable pollulants that would be emitted from the facihity and compare

this informalion Lo the estimates of pollutant concentrations calculated in

the air quality modeling analysis {cenducted pursuant {0 40 C.F.R. §

52.21(m}) in order to determine whether there are any local plant species

that may potentially be sensitive (o the facility’s projected emissions. For

those plants that show potential sensitivity, a more carclul cxamination

waould be conducted.

id, Based on (lus, the EAB concluded that the NSR Workshop Manual contemplates the
development of site-specific information that goes beyond the scope of the simple
screening under the 1980 Screening Procedure.

The EAB stopped short of suggesting that the 1980 Screening Procedure no
longer has viability on its own. The Board explained that its decision in Indeck “stands
only for the prapesition that reliance on the Screening Procedure may be insufficient in
the face of site-specific concemns that plainly cail the adequacy of that analysis into
guestion.” fudeck, shp op. at 46 n.66, Regon 9 requests a volunrary remand so that if
may consider site-specific concemns more carefully and ensure the pennit complies with

the additional impacts analysis requirements.

C. In the Alternative, Region 9 Requests that the Board Withdeaw Its Grant of
Review to Enable Region 9 to Withdraw the Final PSD Permit.

[f the Board had not granted review of the Pelitions prior to deciding the merits of
the argumenis on appeatl, Region 9 would have authority (e notify the Board and partics
that 1t 15 withdrawing the Final FSD Perrmt to develop additional mfsrmanan consistent
with the issues discussed above under 40 C.F.R. § 124.19(d}. The apparent intent of that

provision is 1o allow the penmitting antherity the opponunity 1o reconsider its permitting



decision based on concerns identified by Petitioners. Since the Board has granted review
and section 40 C.FR. 124.19{d) is not cxpressly applicable, Region 9 has filed this
metion to request leave from the Board to reconsider its permitting decision rather than
seckmg to withdraw the permut and netifying the parties. However, in the event that the
Board does not agree with Region 9 that remand is the appropriate procedure under the
circumstances, Regon 9 requasts, in the altemative, that the Board withdraw or amend its
grant of review to enable Region 9 to withdraw the Final PSD Permit.

CONCLUSION

For the foregoing reasons, Region 9 respectfully requests this Board to grant this
motion for v;:nlunlar}' remand of the Final PSD Permit and adminisirative record (o
Region 9 to request additional information and reconsider several issues associated with
permitting the Desent Rock project. [n the altermnative, Regon 9 requests the Board to
withdraw or amend 115 January 22, 2009 Order to allow Region 9 to notify the Board and
parties that Region 9 is withdrawing the Final PSD Permit and administrative record

pursuant o 40 CF.R. 124 1%(d).

Dated: Aprl 27, 209 Respectiully Submiued,

Pt Lji—D g_%

Brian [, Doster

Elhiott Zemck

Air and Radiation Law Office

Office of General Counsel
Environmental Protection Agency

1 200 Pennsylvania Ave, N.W,
Washington, DC 20460

Telephone: {202} 564-7606
Facsimile: {202} 564-5603

Email: Daaster. Briandiepa. goy
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s % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
im g WASHINGTON, B.C. 20460
&
1?*1 p-na‘fﬁﬁ

THE ACHINIST R4 TR

APR 2 4 7909

Mr. Paul B. Cort
Earthjustice

426 17" Street, 5™ Floor
Oakiand, California 94412

Dear Mr. Cort:

The U.S. Environmental Protection Agemcy (EPA) has considered the pefition you
submitted on February 10, 2009, on behalf of the Sierra Club and the National Resources
Defense Council asking the Agency to reconsider;

» specific provisions in the final EPA rule entitled Implementation of New Source Review
{MNER) Program for Particulate Matter Less Thar 2.5 Micrometers (PMa s}, 73 Fed. Reg
28321 (May 16, 2008), and

* the January 14, 2005 letter from then Administrator Stephen L. Johnson denying your
July 15, 2008 petition for reconsideration of this rule.

The speeific provisions of the May 16, 2008 rule for which you have requested LPA
recensideration include (1) the transition schedule and interim requirements for the prevention of
significant detenioration {P80) programs in SIP-approved states: (2) the grandfathering provision
concerning the contineedd use of the PMs Surrogacy Policy in the federal PSD rogulations at 40
CFR 52.21{)(1)(xi}; (3} the transition period for addressing condensgble particulate matter
ermissions; and {4) the preferred imterpollutant trading ratios under the nonettainment arca NSR,
Program.

Under the authority of section 30Nd} 7)(B) of the Clean Air Act, EPA grants the
Februgary 10 petition for reconsideration in order o allow for public comment on each of the four
155005 raised in your petition. To respond to your February 10 petition. the Agency plans to
publish a notice of proposed nulemaking in the Federal Repister in the near future. As part of
this notice, the Agency mtends to propose to repeel the grandfathering provision on the grounds
that it waz adopted without prior public notice and is no longer substantially justified in light of
the resolution of the technical issues with respect to PM2s monitoring, emissions estimation, and
air quality modeling that Jed to the PM,p Summagacy Policy in 1997, At this time, the Agency has
ol determined any specific action to be proposed concerning the other three issues raised in
your petition.

Tt GASrae S UEL § ok FURSTARA BDD 3T
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Further, under the authority granted by section 30HdX7)(B) of the Clean Air Act, [
hereby stay 40 CFR 52 .21(i}1)%xi) {the grandfathering provision under the federal PSDy
‘program) for three months pending reconsideration. A stay pending reconsideration is justified
for the reasans discussed abowve, that this provision was adopted without prior public notice and
is niy longer mbstmﬁallyjusﬁﬁad in light of the resolution of the technical issues with respect to

PM; s moniloring, emissions estimation, and arr quality mndclmg that led to the PM o Smmgacy
Peliecyimm 1 99?

We appreciate your comments and interest in this important matter.

¢¢: David 8. Baron, Farthjustice
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United States Department of the Interior

FISH AND WILDLIFE SERVICE
New Mexico Hoological Services Field Office
2145 Osuna ME

Albuguerque, New Mexico B7113
Phone: (305) 346-2525 Fax: (503) 146-2342

February 26, 2009

Deborah Jordan, Director )
Region 9 Air Division (Mailstop: AJR-1}
S, Environmental Prolection Agency
75 Hawihpme Street

San Franeisco, Califormia 94105

Deatr Ms. Jordan:

The U.S. Fish and Wildlife Service (Service) and the ULS, Burear of Indian Affairs (BiA) have
cnlered inlo consyliation under the Endangered Species Act, as amended (16 U.S.C. 1531 et 2eq.)
on the preposed Desert Rock Energy Project on the Mavajo Nation in $an Juan County, New
Mexico. Through cur analysis we have determined that mercury may be adversely atfecting the
Celorado pikeminnow, as well as contribuling to numerous [1sh consumption adviserics on the
Mavajo Nalion, Arizona, Colomado, Utah, and New Mexico. We iovile the EPA to roview the
biological assessment and the environmental baseline and 1o provide any addimional input relative
to your expertise regarding the sources and deposition of mercury and its bicaccumulation in the
critical habilat of endangered species, especially that of the Colorado pikeminnow, an
endangered piscivorous fish of the Colorade River Basin, Moarcowver, atmosphene deposition of
mercury with subsequent transfer is believed 1o be one of the most significant loading pathways
W the mercury eqmient of piscivorous fish, Therefore source-atiribution information regarding
atmaspheric deposition and transport and fale models are needed to determine the refative
imponance of different sources of mercury and selerium in the San Juan River Basin and its
potential effects to endangered species, especially Colorade pikeminnow and razorback sucker.
We request the EFA provide any additiona! inlormation on the processes govemning mereury's
behavior in the atmosphere including the emissions inventories and fate and transport of mercury
in lhe San Juan River Basin and w endangered species and eritical habilats in the action arca,

If you have any questions, please contact me or David Campbell at 505/761-4745.

Sincereky,

Wall®»Murphy

Field Supervisor



ce:

Ditector, Navajo Natien Department of Fish and Wildlife, Navajo Nation, Window Reck, AX

Direetor, Navajo Nation Environment Depaniment, Window Rock, AZ

Director, Mew Mexico Departinent of Game and Fish, Santa Fe, New Mexico

NEPA Coordinator, Bureaw of Indian Affairs, Navajo Regional Office, Gallup, NM
{Ann: . Yazzic)

Manager, Regulatory Division, U3, Atmy Corps of Engineers, Albuguerque, MM

Field Manager, Farmington Field Qffice, Bureau of Land Management, Farmington, NM

Director, Ait Division, Region 9, Environmental Protection Agency, Environmental Review
Office, San Francisco, CA (Attn: (. Rios/S. Lapka)

Manager, Region 1X, U.5. Environmental Protection Agency, Envitonmental Review Office,
Ban Francisco, CA {Aln: K. Vitulang)

Regional Pirector, Repioa 2, ULS. Fish and Wildlife Service, Albuquerque, NM
{Attn: ES/ARD)

Regional Director, Region &, 115, Fish and Wildlife Service, Lakeweod, CO {(Attn: ES/ARIN

Native American Liaison, Region 2, .S, Fish and Wildlife Service, Albuquergue, NM
(Ann: J. Early}

Mative American Liaison, Regional Threcior, Region 6, LS, Fish and Wildlife Service,
Lakewood, CO (Attn; K. Greenwood)

Field Supervisor, U5, Fish and Wildlife Service, Ecologicat Services Field Office, Grand
hinetion, CO

Field Supervisor, 1.5, Fish and Wildlife Service, Ecological Serviees Ficld Office, Salt Lake
City, UT

Field Supervisor, U.5. Fish and Wildiife Service, Ecological Services Field Office, Phoenix, AZ
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